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STATEMENT OF JURISDICTION

vo

This Court has jurisdiction pursuant to U.C.A. §78A-4-103(2)(h):
(2)
The Court of Appeals has appellate jurisdiction... over
(h) appeals from district court involving domestic
relations cases, including, but not limited to, divorce,
annulment, property division, child custody, support ...
STATEMENT OF ISSUE

Should Respondent keep paying alimony of $1,100 per month now and after both
parties receive Social Security? Should the only adjustment be to equalize monthly Social
Security incomes of the parties?
STANDARD OF REVIEW

The Appeals Court reviews a trial court's award of alimony for an abuse of discretion,
and will not disturb the trial court's ruling on alimony as long as the court exercises its
discretion within the bounds and under the standards it has set, and has supported its decision
with adequate findings and conclusions. Fish v. Fish, 242 P3d 787 (Utah App. 20 I 0), citing
Connell v. Connell, 233 P Jd 836 (Utah App. 2010).
The standard is further set forth in Sellers v. Sellers, 246 P3d 173, 175 (Utah App.
2010), where the Appeals Court agreed "that unless the court detennines that the party
seeking alimony has insufficient income to meet his or her own needs, there is no occasion
to consider the other U.C.A. §30-3-5(8)(a) alimony factors. It cited Olson v. Olson, 226 P3d
750 (Utah App. 2010-[R]egardless of the payor spouse's ability to pay more, the recipient
spouse's demonstrated need must. .. constitute the maximum permissible alimony award.")
~

and Jensen v. Jensen, 197 P3d 117 (Utah App. 2008 [S]imply 'attempting to equalize the
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~

parties' income, rather than going through the traditional needs' analysis,' is an abuse of
discretion.")
The Appeals Court reviews the recommendation of a Commissioner for correct
conclusions of law. Dent and Gullickson cited in Appellant brief.
PRESERVATION OF ISSUE
The issue was preserved for appeal by the Judge Allen Order of Augut 31, 2015, that
Respondent (John) "is not entitled to reduce his alimony payments based on Petitioner's
Social Security award"; "that both parties must receive Social Security in order for the two
awards to be equalized;" and that ". . .no further order is necessary to effectuate this
decision."
STATEMENT OF THE CASE
AND COURSE OF PROCEEDING
The parties married November 17, 1972 and become divorced October 8, 2008. They
were married nearly 36 years.

C\il;,i

March 19, 2015, Commissioner Garner denied Respondent John's Motion for Order
to Show Cause to reduce alimony, granted Petitioner Jackie's Motion for Order to Show
Cause about alimony owed; dismissed Jackie's long-pending (since 20 I 0) Petition to Modify,
and denied attorney fees for the hearing March 19, 2015. Only the issue of alimony related
to Social Security eligibility was appealed.
March 19, 2015, Commissioner Garner found and ordered that the Decree amount of
$1,100 per month alimony is to continue, and is to only be adjusted enough to equalize Social
Security when both parties get Social Security. He agreed the example used in the Decree
Christensen v. Christensen
20151084
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is clear that an adjustment in alimony is only allowed when both receive Social Security, and
then the adjustment is only enough to equalize the difference in the pai1ies' monthly Social
Security incomes. August 31, 2015, Judge Allen agreed with the Commissioner. The Court
did not allow John to modify the Decree language and stop paying $1, 100 per month by his
Order to Show Cause. The Court did not allow John to make any adjustment for Social
Security before both receive Social Security.

SUMMARY OF ARGUMENT
Paragraph No. 12 of the Decree orders John to pay Jackie $1,100 per month alimony.
When Jackie becomes eligible to receive Social Security, alimony will be adjusted to
equalize the Social Security incomes if both receive Social Security. The Decree does not
say the $1,100 per month ends when both receive Social Security.

ARGUMENT

lw>

I. THE DECREE DOES NOT ADJUST ALIMONY TO REMOVE
THE $1,100 PER MONTH PERMANENT ORDER.
Paragraph No. 12 of the Decree, and Findings of Fact Paragraph No. 14, each have the same
two paragraphs about alimony.

~

The Decree Paragraph 12, entered October 8, 2008, in its entirety states:

~

12. ALIMONY. The Respondent shall pay to the Petitioner $1,100 per
month in alimony effective July 1, 2007. The com1 finds that it is a reasonable
and proper amount based upon the evidence provided to the court at trial
concerning the parties' incomes, ability to pay, and the needs of each party set
forth in their monthly budgets. The Respondent has been paying a mortgage
payment on behalf of the Petitioner in lieu of alimony. If either party believes
there has been an underpayment or overpayment of the alimony in this regard,
they shall provide an account to the other. The pai1ies shall then make an

3
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adjustment for any underpayment or overpayment of alimony since July 1,
2007 to the present.
When the Petitioner becomes eligible to receive Social Security,
alimony will be adjusted to equalize the Social Security incomes of both the
parties. For example, if the Respondent's monthly Social Security income is
$2,000 and the Petitioner's monthly Social Security income is $1,000, such
shall require an alimony payment of $500 to the Petitioner to equalize the
monthly Social Security incomes of the parties.
The first paragraph orders John to pay $1, I 00 per month alimony. The second
paragraph states when Jackie becomes eligible to receive Social Security, alimony will be
adjusted to equalize the Social Security incomes. Neither of these paragraph say the $1, I 00
per month amount will end when Jackie is eligible to receive Social Security. U .C.A. § 30-35(8) states factors and considerations for an alimony award. Appellant does not argue the
alimony award is inconsistent with the statute.
When the OSC was heard March 19, 20 I 5, Jackie was 62, and John was 64. He
became eligible to receive Social Security before Jackie did. When the parties were before
Commissioner Gamer March 19, 2015, neither was getting Social Security.
According to the decree "example", if Respondent's monthly Social Security income
is $2,000 and Jackie's monthly Social Security income is $1,000, the adjustment amount of
$500 should be paid by John to Jackie to equalize their monthly Social Security incomes.

It is not possible to equalize monthly Social Security incomes unless they both get Social
Security. An adjustment in alimony to equalize Social Security incomes, when both receive
Social Security, does not end the rest of the alimony.

Christensen v. Christensen
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By the example, the Decree made it especially clear that when both get Social
Security, there is an adjustment to equalize Social Security incomes by adjusting alimony.
That adjustment does not replace, change, effect, or eliminate the $1,100! The adjustment
is just enough to equalize Social Security incomes.
There is no Petition and no reason for the $1,100 per month alimony to end. After
John is at full retirement age (66), John can get Social Security and continue to work without
any reduction in the amount of his Social Security because of his other income. John also
has all his pension and all his 401 (k) money for himself. The Decree allows Jackie to receive
vj}

$1,100 per month in alimony with no ending date. The Decree example only adjusts alimony
enough to equalize Social Security.
John earns total gross annual compensation of about $80,466, as of the November 14,
2013 Right to Know website about public employees, a copy of which publicly-available
information was printed out and attached as Exhibit 1 to Jackie's Affidavit of February 20,
2015. (Record P. 364)
In January 2015, about January 15, John stopped paying the $1,100 per month and
only paid Jackie $550 for January 2015. In February 2015, John only paid $366.29, the
amount he calculated should be paid to equalize Social Security, assuming he drew Social
Security which he didn't. Thus John underpaid $550 of regular alimony for January 2015,
underpaid $1,100 of regular alimony for February 2015, and didn't pay regular alimony for
March 2015 until the monthly $1,100 amount was restored to Jackie by the March 19, 2015

5
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Commissioner Ruling. The ruling was heard by District Judge Allen June 1, 2015, then
affinned by the Order signed August 31, 2016. (Appellant Addendum No. 2.)
John's calculations about the Social Security he could receive were not relevant for
an adjustment to equalize Social Security because both were not receiving Social Security.
The example in the Decree only fits if they both receive Social Security. The best and only
logical time to calculate an amount to adjust Social Security is after both are not only eligible,
4ci;

but also both actually receive Social Security. Even though he is two years older, John had
not applied for early Social Security, although he was "eligible." He should not expect Jackie
to, although she was "eligible." The Commissioner's interpretation is consistent with the
Decree, and the Decree presumed each would apply and be getting Social Security when it
was time to make an adjustment.
The Decree is silent on what "becomes eligible" means. "Early retirement" age is less
logical than "full retirement" age. Either works with the example. The Decree example does
not contemplate a calculation to adjust alimony based on hypothetical amounts. Only when
both parties draw Social Security could a true adjustment be made to equalize Social
Security.
The reason the second Decree Paragraph No. 12 refers to an adjustment when Jackie
"becomes eligible" for Social Security is because it was known Jackie is two years younger
than John, so she would become eligible after the John would become eligible. John, though
eligible, had not applied for Social Security. He was waiting until a later date, such as full
retirement age or even waiting until he is 70. The adjustment example only fits if both
Christensen v. Christensen
20151084
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receive Social Security. Even if only Jackie applied and received Social Security, there can't
be an "adjustment" to equalize what they do not both receive. The example is fair, and easy
to understand. It limits each of them from taking advantage of the other, or confusing the
case with hypothetical calculations. Since John did not apply, Jackie is neither forced, nor
imputed to apply.

Indeed, if Jackie received Social Security and John did not, one

interpretation of the Decree could be that Jackie would pay John half the Social Security she
received.
The amount John is ordered to pay for regular alimony, $1,100, was based on income
and needs at the time of divorce. The order considered that in the future John would keep
all his pension and all his 401 (k). The order considered that in the future, each could also
receive Social Security.

II. NOTHING IN THE DECREE ENDS THE $1,100 PER MONTH ALIMONY
AFTER AN ADJUSTMENT IS MADE TO EQUALIZE SOCIAL SECURITY.
After both get Social Security, an adjustment to the alimony will equalize their Social
Security, but equalizing Social Security is not a reason for John to stop paying the $1,100 per
month regular alimony that is ordered.
Jackie will not receive a windfall. She struggles to survive. Because of her health,
Jackie was not able to be employed and earn the amount she was found capable of earning.
When Jackie's health changed she could neither keep her job, nor replace the income with
another job. She lived on the $1,100 alimony and help from others, then in January 2015,
John stopped paying the $1,100 per month.

7
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The recommendation and order by Commissioner Garner, affirmed by Judge Allen,
was that the alimony payment of $1, I 00 a month cannot be reduced if Jackie had a Social
Security award and John did not. Both parties must receive Social Security. That is the fair
result that should now be affirmed on appeal.

GiifJ

The Ruling signed August 31, 2015 does not hold John hostage. If John chooses to
stop working at his $80,466 per year job with benefits, whether or not he also receives Social
Security, he can stop working. John will also be getting all of his City Pension and all of his
40l(k).
Neither the Decree language as written and signed, nor any example eliminates the
order for John to pay $1,100 per month alimony. The example becomes operative when both
parties receive Social Security. Then, alimony is adjusted enough to equalize their Social
Security incomes. That can obviously be done by John allocating or paying some of his
Social Security to Jackie, and John could and should still pay the $1, I 00 alimony ordered.
The Appellant cases of Glenn, Gullickson, Mitchell, Osborn, and Whitehouse, do not fit the
facts or the law in this case.

JACKIE REQUESTS ATTORNEY FEES
John stopped paying the required $1,100 per month alimony in January 2015 solely
because Jackie turned 62. Jackie had no income, no health insurance, and no savings. Jackie
was forced to do without or depend on her sister and friends for prescriptions, food, new eye
glasses, gas money, and car repairs. She sold family heirlooms to survive.
The Court stopped John from his attempt to stop paying alimony.

Christensen v. Christensen
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The Court ruled they can adjust alimony enough to equalize Social Security when they
vi)

both get Social Security. The Court ruled that after they both get Social Security, the $1,100
per month regular alimony shall continue.

~

John is not drawing Social Security retirement. By continuing to work, John still has
not only his full employment salary, and benefits, which will increase his Social Secuirty, but
he also has all his pension and 401 (k).
Jackie requests attorney fees on appeal. After John withheld alimony Jackie had to
incur attorney fees to preserve the right she had to continue to receive regular alimony, which
John stopped paying in January 2015.
The hearing was needed to get the regular alimony already ordered and to affinn the
alimony adjustment is only to equalize Social Security. Although the Decree was logical and
not too difficult to interpret, Jackie had to incur fees to affinn the order.
CONCLUSION
The way to interpret "becomes eligible to receive Social Security" in the Decree is to
realize the parties knew John is older, would be eligible first, would likely get Social Security
first, and Jackie would become eligible and get Social Security second. Thus, the example
in the Decree. John should keep paying the $1, I 00 alimony award, even while Jackie gets
her Social Security plus some adjustment from John, because the Decree does not state the
$1, I 00 alimony ends, rather it says an adjustment is made "to equalize the Social Security
incomes of both of the parties." John argued there should not be regular alimony after the
adjustment was made to equalize Social Security.

Despite John's claim in his Reply

Christensen v. Christensen
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Memorandum September 29, 2015 (Record Page 476), thatJackie was unreasonable because
John should have no other alimony obligation when Social Security awards were equalized,
the Commissioner and the District Judge agreed with Jackie.
John kept all of his pension, all of his 401(k), and still has a job. Jackie has no
pension, no 401 (k), and no job. She has alimony. She should continue to receive alimony
after both receive Social Security.
--;;;
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